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OPINION AND ORDER

The appellant filed a timely petition-for review of an
initial decision issued on May 24, 1989, dismissing for lack
of Jjurisdiction his petition for appeal from:his allegedly
coerced resignation. For the reasons discussed in this
Opinion and Order, the Board DENIES the appellant’s petition
for review because it does not meet the criteria for review
set forth at 5 C.F.R. § 1201.115. The Board REOPENS this case
on its own motion under 5 C.F.R. § 1201.117, however, and

AFFIRMS the initial decision as MODIFIED by this Opinion and



Order, still DISMISSING the appellant’s appeal for lack of

jurisdiction.

OUND

On March 19, 1987, pursuant to an érbitration award
addressing the agency’s removal action, the appellant resighed
from his position as a Distribution Clerk with the Hinesville,
Georgia, Post Office. In his award, the arbitrator noted that
he had applied mediation technigquee to effect an agreement
between the parties. The agreement provided that, beyond
resigning, the appellant would withdraw all pending
complaints, charges, and grievances, and wduld not file any
future complaints, charges, or grievances, relating to his
employment at the Hinesville Post Office. In part, the agency
agreed to remove from the appellant’s personnel files the
records relating to the removal action. See Initi#l Appeal
File (IAF), Tab 4, Subtabs 4Af41).

The appellant filed a petition qu' appeal with the
Board’s Atlanta Regional Office on March 27, 1989, from his
ailegedly involuntary resignation. He asserted that both the
arbjitrator and the agency coerced him into resigning as a term
‘af the settlement agreement and that the séttlement agreement
illegally restrained him. In addition, he argued that the
agency’s &actions (presumably those with regard to his
allegedly forced resignation, which he eguates with remcial)
were illegal and also violated the National Agreeméﬁ't. He

asserted, inter alia, that he had complied with all terms of



the arbitration/settlement agreement and that the agency also
must comply with the terms of the *arbitration resolution.”
He concluded with a request for reemployment. See ]IAF,
Tab 1. Because it appeared that the Board lacked jurisdiction
over the appeal, and that the appeal was untimely filed, the
administrative judge ordered theLappellant to submitﬁévidence
and argument to establish the Board’s jurisdiction and the
timeliness of the appeal. 1In response, the appellant asserted
that his previous appea11 concerning the agency’s refusal to
reinstate him was germane to the instant appeal, that the
agency had violated various regulations, including those of
the Merit Systems Protection Board, that he had been denied
notice of his appeal rights, that the agency had discriminated
and retaliated against him, and, genefglly, that he had been
the wvictim of collaboration among, ahd collusion by, the
agency, the union, and the arbitrator. See IAF, Tab 3,

In an initial decision dated May 24, 1989, the
administrative :judge dismissed the appeal for 1lack of
jurisdiction. Sh-& noted that the appellant pursued his
removal throughi%héiunion grievance/arbitration process rather
than threough gﬁfhaéﬁeal to the Board, that the arbitrator
declared the ségtlément agreement to be the award of the

arbitrator, anda that, because the arbitrator retained

1 Danelishen v. United States Postal Service, MSPB Docket
No. CH34438910175 (July 13, 1989) (the Board denied the
appellant’s petition for review of the initial decision that
found that the agency’s refusal to rehire the appellant was
not an action appealable to the Board).



Jurisdiction to resolve any questions or disputes concerning
the effect or application of the lettlemgnt agreement, any
challenge to the agreement must be made to the arbitrator, not
to the Board. The administrative judge also found that the
appellant’s appeal, insofar as it could be viewed as an appeal
of his removal from the Postal Service in 1986, was untimely
by nearly 3 years, and that a waiver of the filing deadline
was inappropriate in view of the appellant’s having been
inforned of his appeal rights prior to choosing to use the
grievance/arkitration process. The administrative judge also
noted that, in the absence of an otherwise appealable action,
the abpeliant'l allegation of a prohibited personnel practice
did'not-cenfer.jurisdiction on the Board.

| The appellant has filed a timely petition for review in
which he reiterates the arguments he raised below ._-f};;nd also
alleges that: (1) The adpinistrative Jjudge fﬁproperly
rejected certain of his 'aubmissionsz (2) he filed a“
discrimination complaint and therefore may 5appea1 the
arbitrator’s decision; (3)fﬁeffirst became aware of the “foul
play,” i.e., collusion amonaﬂfhe agency, the union, and the
arbitrator, concerning the arbitration on “July 29, 1989~
(sicj: (4) good cause exists for hisuntiﬁely-filed appeal to
the Beard; and (5) the administrative judge was biased against
him. The appellant has resubmitted various documents and has
included othérs seemingly unrelated to his appeal, including

transcripts that purport to snow his sttendance at the United



States Military Academy and at Cuyahoga Community College.
See Petition for Review File (PFR), Tabs 1 énd %
} ANALYSIS

¥, “the extent that the appellant is attempting to
repudiate the settlement agreement, we note that the Board has
no authorjty to enforce or invalidate a settlement aéreement
that has not heeh incorporated into the record of a Board
appeal of an action over which the Board hés jurisdiction.?
The Board, however, may examine the circumstances surrcunding
the settlement agreement in considering  whether the
appellant’s resignation was coerced, as he now c;ains.

Enmployee-initiated actions, such as a tra;-tsfer betveen
agencies, resignation, or re-tirement,., are presumed to be
voluntary unless the appellant presents sufficient evidence to
establish that the action was obtained through c::luress. or
coercion or shows that a reisonable‘ ﬁerson would have been
misled by <the agency. See Kocp v: Federal Emergency
Management Agency, 16 HM.S.P.R. 605, 607 (1983). In order to
shovw a proper basis for finding Boardiurisdiction over the
aileged involuntgry resignation, the appellant wculd have to
shcﬂ;ﬁ that he involuntarily accepted the terms of the other
sidé, that qifcumstances permitted no other alternative, and

that the ciré@mstances were the result of coercive acts of the

)
)

2 This is not to say that, in an appeal over which the Board
properly has assumed jurisdicticn, the Board cannot apply an
agreement entered into by the parties. See, e.g., Powell v,
Department of the Treasury, 32 M.S.P.R. 221, 224 (1987).



,other party. See, e. g., Nies v. United States Postal Service,

ol

32 H S.P. R. 510 512 (1987) ﬁ
| We' note that, by an Acknowledgment Order d:ated March 31,
'1989, the : administrative judge informed the J,ppellant of his
r‘burden of proving that his resxgnat:.on was not voluntary but
“;'iwas ‘t,he result of duress, ooercion, or nisrepresentation. See
'IAF' Tab . '2. In ordet to' ‘show that the resignation was:
involuntary as a result of misrepresentation , the appellant
would have to show t.hat the agency made nisleading statements
upen which he relied. ‘See Scharf v. Department of the Air
Force, 710 F.gd 1572, 157_4-‘75 (?ed. Cir. 1983), -We also note
that the appellant responded with bare allegati.ons, but no
evidenc'eﬁ;-;;?‘ of - collusion and conspiracy among the agency, the
arbitrator, angd tne union.‘ See I'AF,' Tab 3; Glsaves v.
Dapartment of the Navy, 36 M.S.P.R. 558, 560 (1988) In fact,
the record shows - that the appellant aigned a letter in
accordance with the terms of the “jointly wmade” arbitration
agreement. See IAF, Tab 4, Subtab 4Q.' We find, therefore,
that the appellant has not met his burden in this appeal and
that the administrative judge properly found that the Board

lacks jurisdiction over this matter. o |

We note that the appellant’s submissions are often
contradictory and unsupported. His allegation that the
administrative judge erred in rejecting certain submissions is
without merit. The record shows that the administrative judge
properly informed the appellant that the record would close on

‘March 31, 1989. The appellant’s April 30, 1989, and May 8,



1989, lettérs werg‘filed more than 25 Qays after theﬁéloée of
the record and thus were properly rejected by the
administrative judge. See IAF, Tab 2; Dougherty v. Office of
Personnel*ﬁanagament, 36 M.S5.P.R. 117, 120 (i%88).

To the ext{é‘:fnt that the appellant is claiming that the
Board has Jjurisdiction to review the arbitrat.ion agreement
under 5 C.F.R. §§ 1201.3(b)(3) and 1201.154(b), that filing a
discrimination complaint shows that he has claimed prohibite&‘
discrimination, and that the administrative judge erred in not
addressing that claim, the appellant is mistaken. The cited
regulatory provisions derive from 5 U.S;;;' § 7121, which
provides for Board review of arbitrators’ decisiops in cases;
involving claims of prohlblted discrimlnation. However, Ehu;
Postal Service is not covered by that provision. See Hallxgﬂ
United Sta s Postal Service, 26 M.S.P.R. 233, 236 (1985).
Thus, the appellant’s reliance on 5 C.F.R. §§ 1201.3(b)(3) and
1201.154(b) is misplaced. Moreover, the administrative judgq“t
correctly found that, absent an otherwise appealabie action,fa‘f
claim of prohibited discrimination does not conf%r
jurisdiction on the Board. See Initial Decision at 354: Wién
v. Department of the Army, 2 M.S.P.R. 1, 2 (1980}, aff'dfﬁub
nom. Wren v. Merit Systems Protection Board, 681 F.fé'c} . 867,
871-73 (D.C. Cir. 1982) (5 U.S.C. § 2302(b) is not an
independent source of Board jurisdiction).

Finally, the appellant has not supported his alloqatlon
that the administrative judge was biased againszt him.{ In

making a claim of bias or prejudice against an adminis;trative



jﬁ;xdge, a party must overcome the presunpticn of honesty and
integrj'.tif‘f‘f that accompanies administrative adjudicators. See
Dl.iv,er v. Department of Transportation, 1 M.8.P.R. 382, 388
(1980 ] ._“_3 The mere fact that the administrative judge dismisced
rhe a.ppellant's appeal for 1lack of 4durisdiction, without
addressmg the merits of the removal action that resulted in
J:. resignatlon, does not support his claim of bias. See
uoward v. Office of Personnel Management, 31 M.S.P.R. 617, 820
(1986,, ‘aff’d, 837 F.2d 1098 (Fed. Cir. 1987) (Table).

v In the absence of any argument or persuasive evidence to
tl,e, contrary, we find that the appellant has merely disagreed
with * the administrative dJudge’s jurisdictional f:.ndmg.
Furthermore, as the administrative judge properly noted, the
arbiiiz_fator retained jufisdiction over the settlement

agreement, and any challenge to that agreement must be

directed to the arbitrator. See IAF, Tab 4, Subtab 4D.

ORDER
This is the Board’s final order in this appeal. See 5

Cc.F.R. § 1201.113(c).

3 The appellant disputes the administrative 3judge’s
timeliness finding, implying that his appeal was, in fact,
timely because the agency never informed him of his appeal
rights to the Board. However, we note that the agency’s
June 21, 1986, letter of decision to remove the appellant did
inform the appellant of his appeal rights toc the Board. See
IAF, Tab 4, Subtab 4Q. In any event, the administrative
judge’s timeliness finding was collateral to her finding that
the Board lacked jurisdiction over the appellant’s alleged
involuntary resignation. The administrative judge Adid not, in
fact, make an adverse finding as to the timeliness of the
appellant’s appeal of his alleged involuntary resignation.



EQIIQE_IﬁdhEEELLAEIg
You have the right to regquest the United States Court of
Appeals for the Fcderal Circuit to review the Beard’s final
decision in your appeal if the court has jurisdictién. See
5 U.S.C. § 7703(a)(1). VYou must submit your reguest to the
court at the following address:
United States Courtc ¢f Appeals
for the Federal Circuit
717 Madison Place, N.W.
Washington, DC 20439
The court muet receive your request for review no later than
30 calendar days after fr@ceipt of this order by your

representative, if you havenoﬁé, or receipt by you personally,&

whichever receipt occurs firﬂt. See 5 U.S.C. § 7703(b) (1).
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